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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE MANAGEMENT TRACK DESIGNATION FORM
Associated Builders and Contractors, Eastern Pennsylvania
Chapter, Inc., Vellniece Construction, LLC, and . CIVIL ACTION
Jeanette Tennant
Plaintiffs,

Plymouth Township
NO.

Defendant.

In accordance with the Civil Justice Expense and Delay Reduction Plan of this court, counsel for
plaintiff shall complete a Case Management Track Designation Form in all civil cases at the time of
filing the complaint and serve a copy on all defendants. (See § 1:03 of the plan set forth on the reverse
side of this form.) In the event that a defendant does not agree with the plaintiff regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on
the plaintiff and all other parties, a Case Management Track Designation Form specifying the track

to which that defendant believes the case should be assigned.
SELECT ONE OF THE FOLLOWING CASE MANAGEMENT TRACKS:
(a) Habeas Corpus — Cases brought under 28 U.S.C. § 2241 through § 2255.

(b) Social Security — Cases requesting review of a decision of the Secretary of Health
and Human Services denying plaintiff Social Security Benefits.

(c) Arbitration — Cases required to be designated for arbitration under Local Civil Rule 53.2.

(d) Asbestos — Cases involving claims for personal injury or property damage from
exposure to asbestos.

(e) Special Management — Cases that do not fall into tracks (a) through (d) that are
commonly referred to as complex and that need special or intense management by
the court. (See reverse side of this form for a detailed explanation of special
management cases.)

(f) Standard Management — Cases that do not fall into any one of the other tracks.
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FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DESIGNATION FORM

(to be used by counsel or pro se plaintiff to indicate the category of the case for the purpose of assignment to the appropriate calendar)

Address of Plaintiff: See Attached

Address of Defendant: Plymouth Township - 700 Belvoir Road, Plymouth Meeting, PA 19462

Place of Accident, Incident or Transaction: Montgomery County

RELATED CASE, IF ANY:

Case Number: 18-cv-02552 Judge: Edward G. Smith Date Terminated: N/A

Civil cases are deemed related when Yes is answered to any of the following questions:

1. Is this case related to property included in an earlier numbered suit pending or within one year Yes [ No X
previously terminated action in this court?

2. Does this case involve the same issue of fact or grow out of the same transaction as a prior suit Yes X No O
pending or within one year previously terminated action in this court?

3. Does this case involve the validity or infringement of a patent already in suit or any earlier Yes [ No X
numbered case pending or within one year previously terminated action of this court?

4. Is this case a second or successive habeas corpus, social security appeal, or pro se civil rights Yes [ No X

case filed by the same individual?

I certify that, to my knowledge, the within case [X] is / [J is not related to any case now pending or within one year previously terminated action in
this court except as noted above.

DATE: 9/11/18 83454
Attorney-at-Law / Pro Se Plaintiff Attorney 1.D. # (if applicable)

CIVIL: (Place a V in one category only)

A. Federal Question Cases: B.  Diversity Jurisdiction Cases:
O 1. Indemnity Contract, Marine Contract, and All Other Contracts O 1. Insurance Contract and Other Contracts
O 2. FELA O 2. Airplane Personal Injury
O 3. Jones Act-Personal Injury O 3. Assault, Defamation
O 4. Antitrust O 4. Marine Personal Injury
O 5. Patent O 5. Motor Vehicle Personal Injury
O 6. Labor-Management Relations O 6. Other Personal Injury (Please specify):
K 7. Civil Rights O 7. Products Liability
O 8. Habeas Corpus O 8. Products Liability — Asbestos
O 9. Securities Act(s) Cases O 9. All other Diversity Cases
O 10. Social Security Review Cases (Please specify):
O 11. All other Federal Question Cases
(Please specify):
ARBITRATION CERTIFICATION

(The effect of this certification is to remove the case from eligibility for arbitration.)

I, Jonathan Landesman , counsel of record or pro se plaintiff, do hereby certify:

O Pursuant to Local Civil Rule 53.2, § 3(c) (2), that to the best of my knowledge and belief, the damages recoverable in this civil action case
exceed the sum of $150,000.00 exclusive of interest and costs:

X Relief other than monetary damages is sought.

DATE: 9/11/18 83454
Attorney-at-Law / Pro Se Plaintiff Attorney I.D. # (if applicable)

NOTE: A trial de novo will be a trial by jury only if there has been compliance with F.R.C.P. 38.

Civ. 609 (5/2018)
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DESIGNATION FORM ATTACHMENT

Associated Builders and Contractors, Eastern Pennsylvania Chapter, Inc.
430 W. Germantown Pike
Norristown, PA 19403

Vellniece Construction, LLC
137 East Glenside Road
Glenside, PA 19038

Jeanette Tennant

134 Plymouth Road, Unit 1306
Plymouth Meeting, PA 19462
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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF PENNSYLVANIA

ASSOCIATED BUILDERS AND
CONTRACTORS, EASTERN
PENNSYLVANIA CHAPTER, INC., :
VELLNIECE CONSTRUCTION, LLC, and . CIVIL ACTION NO.
JEANETTE TENNANT, :
Plaintiffs

V.

PLYMOUTH TOWNSHIP,
Defendant

CIVIL ACTION COMPLAINT AND DEMAND FOR DECLARATORY AND
INJUNCTIVE RELIEF

Plaintiffs Associated Builders and Contractors, Eastern Pennsylvania Chapter, Inc.
(“ABC-EPA”), Vellniece Construction, LLC (“Vellniece”), Jeanette Tennant (collectively,
“Plaintiffs”), file this complaint for declaratory and injunctive relief to prevent Plymouth
Township from giving effect to or enforcing an ordinance that violates Pennsylvania Public
Bidding Law, violates the Equal Protection and Due Process Clauses of the Fourteenth
Amendment of the United States Constitution and is preempted by federal law. The Plaintiffs
hereby allege as follows:

INTRODUCTION

1. On August 13, 2018, politicians on the Plymouth Township Council (“Council”)
enacted a “Responsible Contract Ordinance” (the “Ordinance”) that promotes the pecuniary
interests of labor organizations and their contractor signatories.

2. The Ordinance, as enacted, discriminates against non-union or merit shop

contractors.



Case 2:18-cv-03908-EGS Document 1 Filed 09/11/18 Page 6 of 21

3. The Ordinance imposes a requirement on contractors to certify their participation
in a so-called “Class A Apprenticeship Program” as a condition for bidding on or performing
work on any public facility or other public works project that is valued at or above one hundred
and fifty thousand dollars ($150,000.00).

4. To qualify as a “Class A Apprenticeship Program” under the Ordinance, an
apprenticeship training program must be registered by the U.S. Department of Labor or a state
apprenticeship agency and have graduated apprentices to journeyperson status for at least three
of the past five years.

5. It is no coincidence that the “Class A” criteria established by the Ordinance
mirrors the standards of the apprenticeship training programs that are sponsored by labor
organizations that are members of the Pennsylvania Building and Construction Trades Council
(“PA-BCTC”), thereby guaranteeing that contractors that are signatories with the PA-BCTC
member unions will satisfy the “Class A” requirement.

6. Meanwhile, the vast majority, if not all, of the contractors that will be disqualified
Ordinance from performing public works projects will be non-union or “merit shop” contractors
that draw their workforces from sources other than government-registered apprenticeship
training programs. This includes such able and well-qualified contractors as Vellniece who has
successfully performed many public works projects in Pennsylvania.

7. Plaintiff ABC-EPA is the Eastern Pennsylvania chapter of an association that
represents twenty-two thousand (22,000) companies across the U.S. in the construction industry.
ABC-EPA champions the “merit-shop” philosophy which is a principle that work in the
construction industry should be awarded and performed on the basis of merit through fair and

open competition regardless of labor affiliation.
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8. ABC-EPA encourages, promotes, and advocates many different forms of training
and workforce development programs for its members, from formalized government-sponsored
training programs to informal programs that emphasize on-the-job training and experience.
ABC-EPA recognizes that there is no “one size fits all” approach to workforce development.
And many ABC-EPA members, including its members that have successfully performed work in
Plymouth Township and elsewhere in the region for decades, have developed their workforces
through many different forms of training.

9. Furthermore, the anti-competitive effects of the Ordinance will significantly
impair the public and its interest in deriving the highest quality and value in the construction of
buildings and other structures that are financed using public tax dollars.

10.  For these reasons and those set forth herein, declaratory and injunctive relief must
be awarded to enjoin Plymouth Township from giving effect to and enforcing the “Class A
Apprenticeship Program” requirement.

11.  Without an injunction, Plaintiffs and the public will suffer immediate and
irreparable harm.

PARTIES

12.  ABC-EPA is the Eastern Pennsylvania chapter of ABC, a national trade
association representing 22,000 chapter members in the construction industry. Dedicated to
promoting the principle that work in the construction industry should be awarded and performed
on the basis of merit through fair and open competition regardless of labor affiliation, ABC-EPA
represents 450 member companies with approximately 14,000 employees across Eastern

Pennsylvania, including Plymouth Township.
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13.  Vellniece is a Pennsylvania corporation with its principal place of business
located at 137 East Glenside Road, Glenside, Pennsylvania 19038. Vellniece is a woman and
minority owned general contracting business that exclusively performs publicly funded
construction work, approximately ninety (90%) of which is performed in Pennsylvnia.

14.  Jeannette Tennant is a citizen and taxpayer of Plymouth Township with an
address at 134 Plymouth Road, Unit 1306, Plymouth Meeting, PA 19462. She is also the owner
of Vellniece.

15.  Defendant Plymouth Township is a township located in Montgomery County,
Pennsylvania, governed by a home rule charter, which maintains its principal place of business at
700 Belvoir Road, Plymouth Meeting, PA 19462.

JURISDICTION AND VENUE

16. This action arises under and pursuant to law of the Commonwealth of
Pennsylvania, the Constitution of the United States and the Fourteenth Amendment thereof, 29
U.S.C. §§ 1001 et seq., 28 U.S.C. §§ 2201 and 2202, and 42 U.S.C. § 1983, and ERISA.

17. This Court has subject matter jurisdiction over this action under 28 U.S.C. § 1331
and supplemental jurisdiction pursuant to 28 U.S.C. § 1367.

18. This Court also has jurisdiction under 28 U.S.C. § 1343(a)(3) to redress any
deprivation “under color of any state law, statute, [or] ordinance . . . of any right, privilege or
immunity secured by the Constitution of the United States.”

19.  ABC-EPA has associational standing to bring this action on behalf of its
members.

20. Declaratory relief is authorized by 28 U.S.C. § 2201 and Federal Rule of Civil

Procedure 57.



Case 2:18-cv-03908-EGS Document 1 Filed 09/11/18 Page 9 of 21

21.  Injunctive relief is authorized by Federal Rule of Civil Procedure 65.

22. Venue is proper in this district under 28 U.S.C. § 1391(b).

23.  An actual controversy exists between the parties concerning the validity and
constitutionality of the Ordinance. A declaration that the Ordinance is invalid and an injunction
against its enforcement would resolve this controversy.

24. A preliminary injunction to enjoin Plymouth Township from enforcing the
Ordinance will protect the rights of ABC-EPA’s members, Vellniece, and Jeanette Tennant
during this proceeding, and a permanent injunction will protect their rights after this proceeding
concludes.

FACTUAL ALLEGATIONS

25. On August 13, 2018, the Plymouth Township Council passed a “Responsible
Contractor Ordinance” which requires contractors to certify their participation in a “Class A
Apprenticeship Program” as a condition for bidding on work on any public facility or public
works project that is valued at or above one hundred and fifty thousand dollars ($150,000.00).

26. The Ordinance sets specific standards that an apprenticeship program must have
in order to qualify as a so-called “Class A” program, namely that (a) the program be registered
with and approved by the United States Department of Labor or a state apprenticeship agency;
and (b) the program have graduated apprentices to journey person status for at least three of the
past five years.

27. A contractor that does not certify participation in a so-called “Class A
Apprenticeship Program” or does not otherwise meet the standards for participation in such a

program is automatically disqualified from performing work that is subject to the Ordinance.
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THE CLASS A REQUIREMENT DISQUALIFIES OTHERWISE WELL
QUALIFIED CONTRACTORS FROM PERFORMING PUBLIC WORKS
PROJECTS

28. The Ordinance was passed by the Township Council under the pretext of
“ensur[ing] that all work on public construction and maintenance contracts is performed by
responsible, qualified firms . ...”

29.  However, there is no correlation — statistical or otherwise — between a responsible,
qualified contractor and one that develops its workforce exclusively through the use of a “Class
A Apprenticeship Program.”

30. ABC-EPA has long been a strong supporter of apprenticeship programs as one of
a number of training mechanisms that can help improve the skills of construction workers and
advance their careers. Indeed, ABC-EPA sponsors a registered apprenticeship training program
for its members.

31. At the same time, ABC-EPA opposes state and local laws that mandate
apprenticeship programs in the manner of the challenged Responsible Contractor Ordinance.

32. That is because there are a variety of ways in which skills training has been
successfully accomplished in the construction industry, including government-registered and
non-government craft training programs as well as non-apprenticeship training alternatives that
include on-the-job instruction that is delivered by individuals with decades of experience in the
construction industry.

33. It is important to the success of the construction industry that alternative methods

of skills training be recognized and encouraged by state and local governments, and that no

single training method should be mandated by any government ordinance.
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34. Many of ABC-EPA’s members, including Vellniece, perform high quality
construction services on publicly funded projects in Pennsylvania and have developed their
workforces through sources other than government registered apprenticeship training programs.

35. A contractor that develops its workforce through non-apprenticeship training
alternatives is by no means automatically less qualified than one that develops its workforce
exclusively through a government-registered training program.

36. This is evident from the fact that Vellniece, among many other similarly situated
ABC-EPA members, will be precluded from performing public works projects that are subject to
the Ordinance, despite that it has successfully performed public work in Pennsylvania on a great

number of construction projects.

THE CLASS A REQUIREMENT DISCRIMINATES AGAINST NON-UNION
CONTRACTORS

37. By mandating participation in an apprenticeship training program, the Ordinance
does not further its stated goal of ensuring that work is performed by responsible, qualified firms.

38.  Rather, it ensures that non-union or merit-shop contractors will be precluded from
being awarded public works projects in favor of union contractors.

39.  That is because the criteria of a “Class A” program matches that of the
apprenticeship programs that are sponsored by the labor organizations that are affiliated with the
PA-BCTC.

40. On the other side of the coin, the vast majority, if not all, contractors that will
ultimately be disqualified from performing public works projects because of the Class A
Requirement are non-union or “merit shop” contractors that draw their workforces from either

non-registered craft training programs or non-apprenticeship training alternatives.
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41. Tt is clear that the Ordinance is not grounded in any rational justification, but was
crafted to benefit politically powerful labor organizations and their contractor signatories.

42. The anti-competitive effect of the Ordinance greatly impairs not only the interests
of merit-shop contractors like Vellniece, but also the public and its ability to derive the best
quality and value in the performance of public works projects that are financed with its tax

dollars.

THE CLASS A REQUIREMENT VIOLATES PENNSYLVANIA PUBLIC
BIDDING LAW

43.  Plymouth Township has enacted a Home Rule Charter which provides that “no
contract for supplies, material, labor, franchise or other valuable consideration, to be furnished to
or by the Township shall be authorized on behalf of the Township, except with the lowest
responsible bidder after competitive bidding.” (Home Rule Charter, § 705(d)).

44, The Pennsylvania Supreme Court has articulated the following factors that a
public entity is to consider in determining whether a bidder is responsible: financial
responsibility, integrity, efficiency, industry experience, promptness, and ability to successfully
complete the project. Kratz v. City of Allentown, 155 A. 116, 117 (Pa. 1931).

45.  As a general matter, competitive bidding rules exist in Pennsylvania “for the
purpose of inviting competition, to guard against favoritism, improvidence, extravagance, fraud
and corruption in the awarding of [public] contracts[.]” Yohe v. City of Lower Burrell, 208 A.2d
847, 850 (Pa. 1965).

46.  Moreover, the “courts will not condone a situation that reveals a clear potential
[for public bidding] to become a means of favoritism[.]” Hanisco v. Township of Warminster, 41

A.3d 116, 123 (Pa. Commw. Ct. 2012).
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47. A prequalification requirement is permissible, if authorized by statute or
ordinance, gnly to the extent that such a requirement is necessary and reasonable to determine in
advance who is a qualified bidder. See Corcoran v. City of Philadelphia, 70 A.2d 621, 623 (Pa.
1950).

48.  However, given the overarching purpose of the competitive bidding rules, a
prequalification requirement must be fair to all prospective bidders. See Flaherty v. Allegheny
Contracting Industries, Inc., 293 A.2d 639, 642-43 (Pa. Commw. Ct. 1972) (citing Harris v. City
of Philadelphia, 149 A. 722 (Pa. 1930)).

49.  In that regard, the Pennsylvania Supreme Court has recognized that a government
agency may not enforce a prequalification requirement by which “one person may be
conclusively authorized to bid on a pending contract, while another, equally as responsible and
perhaps more so, is wholly excluded from even submitting a bid.” Harris v. City of
Philadelphia, 149 A.2d 722, 724 (Pa. 1930), overruled on other grounds by Consumer Party of
Pennsylvania v. Commonwealth, 507 A.2d 323 (Pa. 1986). See also Corcoran 70 A.2d at 623
(noting that prequalification requirement will be considered invalid where it is conducive to
favoritism).

50. By unqualifiedly mandating the maintenance of a specific type of apprentice
training program as a condition of bidding, Plymouth Township, through its adoption of the
Ordinance, is attempting to exclude responsible contractors, such as Vellniece, from submitting
bids on projects valued at or above $150,000.

51.  Plymouth Township’s imposition of a mandate as to a specific type of apprentice
training program as a condition of bidding is neither reasonable nor necessary in determining

who is a responsible bidder.
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52.  Moreover, Plymouth Township’s imposition of a mandate as to a specific type of
apprentice training program as a condition of bidding has the potential to transform public
bidding in the Township to become a means of favoritism inasmuch as the Ordinance excludes

responsible contractors, such as Vellniece, from submitting bids on projects valued at or above

$150,000.
53. Thus, the Ordinance violates Pennsylvania law with respect to competitive
bidding and is invalid.

THE CLASS A REQUIREMENT IS UNCONSTITUTIONAL

54. The Equal Protection Clause of the Fourteenth Amendment to the U.S.
Constitution “secure[s] every person within the state’s jurisdiction against intentional and
arbitrary discrimination, whether occasioned by express terms of a statute or by its improper
execution.” Sioux City Bridge Co. v. Dakota Cnty., 260 U.S. 441, 445 (1923).

55. A government regulation that intentionally treats one group of individuals
differently from others similarly situated with no rational basis violates the Equal Protection
Clause. Bizzarro v. Miranda, 394 F.3d 82, 88 (2d Cir. 2005) (quoting Village of Willowbrook v.
Olech, 528 U.S. 562, 564 (2000).

56. The Ordinance amounts to a deprivation of equal protection as its transparent goal
of the Ordinance is to foster employment of labor union affiliated contractors at the expense of
merit-shop contractors.

57.  The Ordinance also violates the Due Process Clause of the Fourteenth

Amendment to the U.S. Constitution.

10
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58.  Under the Due Process Clause, an individual may not be deprived of a property or
liberty interest in arbitrary or capricious manner or for arbitrary or capricious reasons. Simard v.
Bd. of Educ., 473 F.2d 988 (2d Cir. 1973).

59.  Plaintiffs have a liberty interest in their right to earn a living, to contract freely,
and to enter into collective bargaining agreements (or not) as they see fit without government
intervention of the type imposed by the Ordinance.

THE ORDINANCE IS PREEMPTED BY ERISA

60. A program established or maintained for the purpose of providing “apprenticeship
or other training” is an “employee welfare benefit” program governed by ERISA. 29 U.S.C. §
1002(1).

61.  ERISA “supersede[s] any and all State laws insofar as they may now or hereafter
relate to any employee benefit plan.” 29 U.S.C. § 1144(a).

62. A state law that mandates standards and criteria that an apprenticeship program
must possess cannot withstand ERISA’s “clearly expansive” preemptive reach.

63. The Ordinance clearly mandates standards that ERISA-governed apprenticeship
programs will be required to adopt as part of their own in order to be considered a so-called
“Class A Apprenticeship Program.” These include the standards of federal and/or state
registered programs that are incorporated into the “Class A Apprenticeship Program” by the
Ordinance and such other mandated standards, including the requirement that the program
graduate apprentices to “journey person status” in three of the previous five years.

64.  As such, the Ordinance is preempted by ERISA.

11
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IMMEDIATE INJUNCTIVE RELIEF IS NECESSARY

65.  An injunction must issue to prevent immediate and irreparable harm to Vellniece
and the many ABC-EPA members who will be disqualified from bidding on public works project
subject to the Ordinance.

66.  Without an injunction, Vellniece, and many ABC-EPA members will be
unlawfully excluded from participating in the bidding process on public works projects that are
subject to the Ordinance.

67.  This will have dramatic consequences for the Plaintiffs that for which monetary
relief is not adequate, including but not limited to a possible a shutdown of operations or being

forced to eliminate portions of their workforce.

COUNTI
(Violation of the Fourteenth Amendment — Equal Protection)
68. Plaintiffs re-allege and incorporate by reference the allegations set forth above.
69. A government regulation that intentionally treats one group of individuals

differently from others similarly situated with no rational basis violates the Equal Protection
Clause.

70. The Ordinance was crafted with the objective of promoting the pecuniary interests
of labor organizations and their contractor signatories.

71. The vast majority, if not all, of the contractors that will be excluded by the
Ordinance from performing public works projects are contractors that are not affiliated with a
labor organization.

72. The Ordinance violates the Equal Protection Clause by intentionally seeking to
exclude contractors that are not affiliated with labor organizations from performing public works

projects that are subject to the Ordinance.

12
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73. The Ordinance is not supported by any rational basis. A contractor that
participates in a so-called “Class A Apprenticeship Program” is by no means presumptively
more qualified than a contractor that has developed its workforce through an alternative program
or method of training. The Council has cited no empirical — or even anecdotal — evidence to
suggest otherwise.

74. The Plaintiffs have no adequate remedy at law.

75.  Plaintiffs respectfully request that pursuant to 42 U.S.C. § 1983, the Court declare
the Ordinance unconstitutional and enjoin its enforcement.

COUNT 11
(Violation of the Fourteenth Amendment — Due Process)

76. Plaintiffs re-allege and incorporate by reference the allegations set forth above.

77. The Due Process Clause of the Fourteenth Amendment to the U.S. Constitution
protects the right to earn an honest living in the occupation of one’s choice, subject only to
regulations that are rationally related to a legitimate governmental interest.

78. There is no legitimate governmental interest in excluding from performing public
works projects those contractors, such as Plaintiffs and other ABC-EPA’ members, from bidding
on public works project because they do not have a government registered apprentice program.

79. The Ordinance deprives Plaintiffs of their right to earn an honest living in the
occupation of their choice by imposing restrictions on the bidding and performance of publicly
funded work.

80. The Plaintiffs have no adequate remedy at law.

81. Plaintiffs respectfully request that pursuant to 28 U.S.C. §§ 2201 and 2202 and 42

U.S.C. § 1983, the Court declare that the Ordinance unconstitutional and enjoin its enforcement.
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COUNT I1I
(Declaratory Relief — Violation of Pennsylvania Public Bidding Law and the Plymouth
Township Home Rule Charter)

82. Plaintiffs re-allege and incorporate by reference the allegations set forth above.

83. The Pennsylvania Supreme Court has articulated the following factors that a
public entity is to consider in determining whether a bidder is responsible: financial
responsibility, integrity, efficiency, industry experience, promptness, and ability to successfully
complete the project. Kratz v. City of Allentown, 155 A. 116, 117 (Pa. 1931).

84. A prequalification requirement is permissible, if authorized by statute or
ordinance, gnly to the extent that such a requirement is necessary and reasonable to determine in
advance who is a qualified bidder. See Corcoran v. City of Philadelphia, 70 A.2d 621, 623 (Pa.
1950).

85. By unqualifiedly mandating the maintenance of a specific type of apprentice
training program as a condition of bidding, Plymouth Township, through its adoption of the
Ordinance, is attempting to exclude responsible contractors, such as Vellniece, from submitting
bids on projects valued at or above $150,000.

86.  Plymouth Township’s imposition of a mandate as to a specific type of apprentice
training program as a condition of bidding is neither reasonable nor necessary in determining
who is a responsible bidder.

87.  Moreover, the Township’s imposition of a mandate as to a specific type of
apprentice training program as a condition of bidding has the potential to transform public
bidding in the Township to become a means of favoritism inasmuch as the Ordinance excludes

responsible contractors, such as Vellniece, from submitting bids on projects valued at or above

$150,000.
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88.  Thus, the Ordinance violates Pennsylvania law with respect to competitive
bidding and is invalid.

89. The Plaintiffs have no adequate remedy at law.

90.  Plaintiffs respectfully request that pursuant to 28 U.S.C. §§ 2201 and 2202, the

Court declare that the Ordinance violates Pennsylvania public bidding law and enjoin its

enforcement.
COUNT IV
(Declaratory Relief — ERISA Preemption)
91. Plaintiffs re-allege and incorporate by reference the allegations set forth above.
92. Apprenticeship and training programs are employee welfare benefit plans covered

by ERISA. Under 29 U.S.C. § 1002(1) the terms “employee welfare benefit plan” and “welfare
plan” are defined to include:

any plan, fund, or program which was heretofore or is hereafter established or
maintained by an employer or by an employee organization, or by both, to the
extent that such plan, fund, or program was established or is maintained for the
purpose of providing for its participants or their beneficiaries, through the
purchase of insurance or otherwise, (A) medical, surgical, or hospital care or
benefits, or benefits in the event of sickness, accident, disability, death or
unemployment, or vacation benefits, apprenticeship or other training programs, or
day care centers, scholarship funds, or prepaid legal services . . . .

93. Pursuant to 29 U.S.C. § 1144(a), the ERISA statute “shall supersede any and all
state laws insofar as they may now or hereafter relate to any employee benefit plan . .. .”

94. The Class A Apprenticeship Program Requirement relates to an employee welfare
benefit plan within the meaning of 29 U.S.C. § 1002(1).

95.  Accordingly, the Class A Apprenticeship Program Requirement is preempted by
ERISA pursuant to 29 U.S.C. § 1144(a).

96. The Plaintiffs have no adequate remedy at law.
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97.

Plaintiffs respectfully request that pursuant to 28 U.S.C. §§ 2201 and 2202, the

Court declare that the Ordinance is preempted by ERISA, rendering the Ordinance

unenforceable.

Court:

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, ABC-EPA, Vellniece, and Jeannette Tennant pray that the

b)

d)

2
h)

Declare that the “Class A Apprenticeship Program” requirement set forth in the
Responsible Contractor Ordinance is unconstitutional as it violates the
Fourteenth Amendment to the U.S. Constitution;

Declare that the “Class A Apprenticeship Program” requirement set forth in the
Responsible Contractor Ordinance violates Pennsylvania Public Bidding Law;
Declare that the “Class A Apprenticeship Program” requirement set forth in the
Responsible Contractor Ordinance is preempted by ERISA;

Temporarily restrain and enjoin the Township from enforcing the “Class A
Apprenticeship Program” requirement set forth in the Responsible Contractor
Ordinance; and

Preliminarily and permanently enjoin the Township from enforcing the “Class A
Apprenticeship Program” requirement set forth in the Responsible Contractor
Ordinance;

Award Plaintiffs the costs of this suit;

Award Plaintiffs reasonable attorney fees; and

Award Plaintiffs any other relief that this Court deems just and proper
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Dated: September 11, 2018

5042805.1 16366-0003
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Respectfully submitted,

COHEN, SEGLIAS, PALLAS,
GREENHALL & FURMAN, P.C.

JONATHAN LANDESMAN, ESQUIRE

JOSHUA A. BRAND, ESQUIRE

United Plaza, 19" Floor

30 South 17" Street

Philadelphia, Pennsylvania 19103

Phone: (215) 564-1700

Fax: (215) 564-3066
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